
 

1 
 

Justice Committee 
 

Police and Fire Reform (Scotland) Act 2012 
 

Letter from the Scottish Government to the Police Service of Scotland and the 
Scottish Police Authority 

 
Following our meeting last week you both provided me with the material I requested 
from you to enable us to provide the clarification that you were both seeking on the 
Act.  
 
I attach a note which we have prepared on the intentions behind the Act, and how 
the Act gives effect to those intentions, which addresses the questions on which you 
sought advice from counsel. The gist of the note can be summarised as follows:   
 
Discharge of Scottish Police Authority functions 
 
There is nothing in the Act which determines how the SPA should discharge its 
functions (except those sections relating to public access, good governance etc. -
e.g. section 2(3)) nor which dictates any particular organisational model for the SPA 
or PSoS. 
 
In particular there is nothing in the opinion of counsel obtained by the SPA which 
bears on these issues. The observation that staff appointed by the SPA to the Police 
Service of Scotland will be under the direction and control of the Chief Constable and 
not the Authority is perfectly true. But that does not mean that the Authority is 
thereby deprived of the means of holding the Police Service to account for the 
delivery of services provided by such staff, or to account for their delivery itself, or to 
influence the way in which those services are provided.  
 
The question of what services the Authority may provide to the Police Service at its 
own hand as opposed to being provided from within the Police Service is a business 
decision to be worked out between the Authority and the Chief Constable, not a 
question that is constrained by the Act.    
 
Delegation of functions to police staff 
 
The Chief Constable has control and direction of the Police Service, including 
constables and police staff. He or she also is responsible for the day to day 
administration of the Police Service.  This latter is a new responsibility not contained 
in current police legislation.   
 
These responsibilities give the Chief Constable everything needed to ensure that 
staff and constables can carry out whatever role the chief constable assigns to them.  
This is only constrained by statutory provisions on the powers and duties of 
constables (i.e. police staff cannot exercise the powers of a constable).  
 
A power to delegate functions to police staff is not appropriate if these are policing 
functions. And it is not needed if they are functions of assisting the police, because 
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police staff are appointed to assist the police, and the Chief Constable has direction 
and control over them.   
 
I hope this and the attached note provides the clarification you need.  However, if 
you would like any further information, clarification or discussion of what is in this 
note, I am at your disposal.   
 
Christie Smith 
Head of Police and Fire Reform 
13 November 2012 
 

POLICE AND FIRE REFORM (SCOTLAND) ACT 2012 
 
1. The Scottish Police Authority and the Chief Constable of the Police Service of 
Scotland have asked for clarification from the Scottish Government of how, in the 
Scottish Government’s view,  the Police and Fire Reform (Scotland) Act 2012 (“the 
Act”) affects how they deliver their respective functions under the Act.   

 
2. This note aims to set out the Scottish Government position on what the Act 
provides in these key areas. 

 
Maintaining the Police Service of Scotland 
 
What the Act says 
 
3. The Act, at section 2, provides that one of the functions of the Scottish Police 
Authority (“the SPA”) is “to maintain the Police Service”. In pursuance of this function 
section 3(1)(a) states that the SPA must pay constables pay and allowances and 
reimburse constables expenses.   

 
4. In addition, section 3(1)(b) sets out that the SPA may provide and maintain 
anything necessary or desirable for the carrying out of police functions, including 
vehicles, equipment, information technology systems, land, buildings and other 
structures. This subsection therefore provides a discretionary power to provide and 
maintain ‘things’ that are necessary or desirable for policing, and includes an 
illustrative list of things that could be so provided or maintained.   

 
The Scottish Police Authority view 

 
5. We have had sight of a legal opinion which the SPA has obtained from Senior 
Counsel who states: “in my view the SPA’s role is wide ranging: it is responsible for 
the governance, oversight and administration of the PSOS and the provision of 
forensic services”. 

 
6. Senior Counsel also sets out that the SPA will have no direction and control over 
police staff insofar as their day to day operation is concerned. 

 
7. This advice could suggest that the Act requires the SPA to adopt a particular 
functional model, involving retention of staff within the Authority and direct provision 
of administrative services by the SPA to the Police Service. 
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The Scottish Government position 
 
8. The Act does not require this approach. Senior Counsel has erred in her 
statement that the SPA is responsible for the “administration of the Police Service”.  
The Act, at section 17(2)(b) is clear that the administration of the Police Service is a 
responsibility of the Chief Constable.   

 
9. It is also clear that the Chief Constable is accountable to the SPA for policing, 
including the performance of the Police Service and use of constables and staff.  The 
SPA can therefore hold the Chief Constable and, through him, his staff (and 
constables) to account without needing to have direction and control of those 
members of staff. 

 
10. The maintenance function, while broadly framed, does not necessarily involve the 
provision of services by the SPA. It is quite clear that the SPA has a discretionary 
power, not a duty, under section 3(1)(b) to provide and maintain things (including 
services) which are necessary or desirable for policing.  It is not required to do so.   

 
11. The Act therefore allows the flexibility for the SPA to choose whether, how and to 
what extent to exercise that power. The framework provided by the Act envisages 
that choice will be balanced against consideration of the Chief Constable’s 
responsibility for administration of the Police Service.   

 
12. The conferral of a responsibility on the Chief Constable for the administration of 
the Police Service is a feature of the Act not present in pre-existing police legislation.  
It is intended to make clear that the Chief Constable is at the head of the body of 
constables and police staff known as the Police Service of Scotland (while being 
accountable to the SPA for all that he does in that capacity). The term 
“administration” encompasses all that is involved in running a policing organisation, 
within the parameters set down by the SPA as its governing body.  For example, this 
may include such matters as the appointment, discipline and dismissal of staff; 
implementing processes, policies and procedures; allocating budgets, deploying 
resources and conferring authority on constables and staff.  

 
13. There is nothing in the Act to prevent the SPA and the Chief Constable from 
reaching agreement as to how the balance between the SPA’s maintenance and 
accountability functions on the one hand and the Chief Constable’s administration 
function on the other can best be achieved in practice.   

 
14. The Act provides a framework for the exercise of these functions which does not 
require any particular model to be adopted. To the extent that the Chief Constable is 
responsible for managing services, for example, in the administration of the Police 
Service he will be accountable to the SPA. If it so wishes, the SPA can therefore 
secure best value not through direct provision of services but instead by 
implementing robust processes for holding the Chief Constable to account. 

 
15. To support this, the Act contains various enabling ‘tools’ which the SPA can rely 
on to secure best value and continuous improvement in policing, and hold the Chief 
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Constable to account for the policing of Scotland and in particular the exercise of his 
responsibilities under section 17. The SPA has powers to: 

 

 provide resources – such as money, people or services – to the Police 
Service (sections 2 and 3) 
 

 at the beginning of each financial year, give the Chief Constable details of 
how it intends to allocate the financial resources available to it in respect of 
that year (section 3) 
 

 require the Chief Constable to provide information about the Police 
Service, policing and the state of crime (section 17(2)(g)) 
 

 make recommendations and issue guidance to the Chief Constable about 
the policing of Scotland (section 17(3)) 
 

 appoint police staff and set their terms and conditions of employment 
(sections 26, 27 and schedule 1) 
 

 through the strategic plan, set objectives for the policing of Scotland and 
outcomes against which the performance of the Police Service may be 
measured (section 34)   
 

 contribute  to the development of the annual police plan by providing 
comment which the Chief Constable must have regard to (section 35) 
 

 enter into arrangements with the Chief Constable for the provision of 
assistance by the SPA to the Chief Constable and vice versa (section 83). 
 

16. The Act also places duties on the Chief Constable to complete the accountability 
relationship. He is under duties to: 

 

 actively account to the SPA for the policing of Scotland (section 17(1)) 
 

 be accountable for decisions relating to the allocation and deployment of 
resources received from the Authority (section 17(2)(b) and section 
2(1)(d)) 
 

 seek the SPA’s comments on his draft annual plan and take those 
comments into account (section 35) 
 

 report to the SPA on the performance of the Police Service (section 39) 
 

 provide information and other assistance to the SPA in relation to 
accounting requirements and account to the SPA for Police Service 
transactions (section 40).  

 
17. It would therefore be in line with both the maintenance and accountability 
functions in the Act for the SPA to decide to provide resource (whether in the form of 
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money or people appointed as police staff) to the Chief Constable to run these 
corporate services for the Police Service, and it is open to the SPA and the Chief 
Constable to agree how these resources should be used.  Alternatively, the SPA 
could decide to provide some or all of these services to the Police Service using its 
own staff.   

 
18. Whichever approach is adopted, where the SPA provides money, people or 
‘things’ to the Police Service under section 2 and 3, these fall to be administered by 
the Chief Constable. There is no requirement for the maintenance function itself to 
be delegated to the Chief Constable to enable this.     

 
Supplementary – delegation of SPA functions 
 
19. It might be helpful to briefly refer to the absence of a power in the Act for the SPA 
to delegate its functions to the Chief Constable or police staff.  This was a deliberate 
decision. The rationale for this is clear when we consider the key functions of the 
SPA: to maintain the police service, to keep the policing of Scotland under review 
and to hold the Chief Constable to account. To enable these functions to be 
delegated to the very person that is being maintained, reviewed and held to account 
would result in a legal and practical absurdity. 

 
20. As described above, the Act provides an enabling framework for the SPA to 
maintain, and the Chief Constable to administer, the Police Service. Within that 
framework there is no need for the SPA to delegate its functions to the Chief or his 
staff.   

 
21. It is important to note that this framework, while reflecting the current structures in 
many ways, has one key difference. For the first time the Chief Constable has his 
own function of administering the Police Service.  Previously that was a function of 
the police authority which had to be delegated to enable the chief to assist in 
carrying it out. Now that ability to delegate is not necessary because the Act gives 
that function directly to the Chief Constable. 

 
22. This enabling framework also means that the SPA is not bound to implement any 
particular model for delivery of its functions. Generally speaking any activity will, 
through discussion and agreement between the SPA and the Chief, be identifiable 
as falling under one or other (or sometimes both) of the ‘maintenance’ or 
‘administration’ functions. That will enable decisions to be taken around whether the 
SPA or the Chief Constable is best placed to carry out that activity. 

 
23. Once a decision has been taken about where a particular activity sits, i.e. 
whether it relates to the delivery of a function of the SPA or of the Chief Constable, 
the SPA has the power under schedule 1 to the Act to allocate the appropriate staff 
to delivery of that function.   

 
24. The framework set out in the Act therefore envisages that where staff are to be 
involved in carrying out SPA functions, they would be allocated as SPA staff.  Where 
they are to be involved in assisting with policing functions, they would be allocated 
as police staff. The need to delegate SPA functions to police staff therefore does not 
arise. 
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25. In the event that grey areas arise around a particular activity, the Act provides the 
flexibility at section 83 for the SPA and the Chief Constable to enter into 
arrangements to assist each other with the carrying out of their functions. This would 
allow, for example, police staff to be provided by the Chief to support the SPA in 
carrying out the activity in question, and vice versa. Such arrangements may be 
subject to whatever conditions the parties may agree. 
 
Delegation of functions of the Chief Constable to Police Staff 
 
The legal position under the Act 
 
26. The Act does not give the Chief Constable any power to delegate his functions to 
police staff.  He has powers only to delegate his own functions to other constables.   

 
27. This does not differ from the current law, which also prevents delegation of 
policing functions to police staff.  Under local government legislation at present, only 
police authority functions which have been delegated to the chief constable (i.e. 
administrative functions) may be delegated to police staff. 

 
The Police Service view 

 
28. We have had sight of an opinion the Chief Constable has obtained from Senior 
Counsel which rightly sets out that the Chief Constable does not have a power to 
delegate his functions to police staff.     

 
29. Senior Counsel’s opinion makes an assertion that this necessarily means that 
police staff will require to be micro-managed by a constable to whom a function has 
been delegated.  A supplementary opinion also provides the view that police staff 
could not undertake any decision making “function” under the Act. 

 
30. This has led the Chief Constable’s instructing solicitor to conclude that the 
absence of a power of delegation would prevent police staff from operating 
autonomously and would require that a constable is present to sanction every 
decision taken by a member of police staff during their working day. 

 
The Scottish Government view 

 
31. A deliberate decision was taken not to include a power for the Chief Constable to 
delegate policing functions, whether his own or those of constables more generally, 
to police staff. This reflects the current legal position and does not lead to the 
consequences that Senior Counsel for the Chief Constable, and his instructing 
solicitor, suggest. 

 
32. The key functions of the Chief Constable under the Act include having direction 
and control of the police service, administering the service (as described in 
paragraph 11 above), and accounting to the SPA. All of these functions are quite 
rightly a matter for a Chief Constable, who is appointed by the SPA and accountable 
to it.   
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33. Similarly, the functions of police constables (including the Chief Constable) 
include duties to prevent and detect crime, maintain order, and to protect life and 
property. Police constables (including the Chief Constable) also have specific 
‘operational’ policing functions under other Scottish and UK primary and secondary 
legislation, which are caught by the definition of “police functions” under the Act.   

 
34. It is proper and in line with the current legal position that police functions should 
not be capable of being delegated to non-constables. This should not materially alter 
present arrangements which comply with the current legislation.   

 
35. There is a relevant distinction to be made between the statutory delegation of a 
function and the administrative delegation of tasks related to the carrying out of that 
function. This is a key point, which is considered critical to any assessment of the 
activities which may or may not be undertaken by police staff.  It is not addressed in 
Senior Counsel’s opinion.  

 
36. The Act at section 26 makes clear that police staff are appointed “to assist in the 
carrying out of police functions”.  This is the purpose of their legal existence and, in 
effect, their own statutory ‘function’. The police functions with which they assist are 
defined at section 99 of the Act as being “the functions of constables”, including the 
Chief Constable, which I have described above. This means that there is no need for 
a power to delegate the functions themselves in order for a member of police staff to 
be able to assist in carrying them out. 

 
37. As referred to above, there is an important distinction to make between the ability 
of police staff to carry out a police function (which would require the statutory 
delegation of the function itself) and their ability to undertake tasks and activities 
ancillary or related to the carrying out of that function (which would not require the 
function itself to be delegated, and may rely on administrative delegation of authority 
to undertake those tasks). 

 
38. It seems clear that the types of activity in which police staff may appropriately be 
involved fall into the latter category. There is nothing in the Act to prevent police 
staff, acting in support of policing functions, from operating autonomously or taking 
decisions in the course of their employment.  Police staff are subject to the direction 
and control of the Chief Constable in carrying out their day to day activities and it is 
therefore for him to decide how best to use them.  He or she is also responsible for 
the day to day administration of the Police Service and can set the parameters for 
their work through administrative delegation of authority.   

 
39. There is therefore no need for the statutory functions of the Chief Constable or 
other constables to be capable of being delegated to staff in order for staff to 
continue to provide policing support functions. 
 
Police and Fire Reform Division 
13 November 2012 
 


